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1.0  INTRODUCTION AND SCOPE 

 

1.1 This rebuttal evidence is in response to specifically referenced elements of the 

‘Town Planning Proof of Evidence’ of Kim Cohen (‘Ms Cohen’). I rely on  

separate rebuttal evidence by the Council’s other witnesses in respect of 

further elements of Ms Cohen’s evidence and, moreover, responding to relevant 

matters in the Appellant’s other Proofs of Evidence. The Council’s rebuttal 

evidence in full comprises: 

 

- Design Rebuttal Proof, prepared by Michael Doyle of Doyle Design LLP on behalf 

of RBC. 

- Housing Land Supply Rebuttal Proof, prepared by Mark Worringham, Planning 

Policy Team Leader, RBC. 

- Transport Rebuttal Proof, prepared by Darren Cook, Transport Development 

Control Manager, RBC. 

- Ecology Rebuttal Proof, prepared by Giles Sutton of GS Ecology, Ecology 

Consultants for RBC. 

- Natural Environment Rebuttal Proof, prepared by Sarah Hanson, Natural 

Environment Officer, RBC 

- Noise Rebuttal Proof, prepared by Rhys Scrivener of KR Associates (UK) Ltd on 

behalf of RBC. 

- Heritage Rebuttal Proof of Evidence, prepared by Bruce Edgar, Conservation 

and Urban Design Officer, RBC.   

- Surveyor Rebuttal Proof, prepared by Chris Rumbold, Building Surveyor, RBC.  

 

1.2 Furthermore, in light of the Appellant’s final draft S106 Legal Agreement 

submitted on 13th October 2021, this enables the scope of my rebuttal evidence 

to include an initial update to the position detailed at paragraphs 8.23 – 8.32 of 

my PoE to be provided.   

 

1.3 At the outset, it is also clarified that this is not expected to be an exhaustive 

rebuttal and this document only deals with certain points where it is 

considered appropriate and helpful in responding in writing at this stage. 



3 | P a g e               Jonathan Markwell Rebuttal Proof of Evidence APP/E0345/W/21/3276463  

 

Where a specific point has not been specifically responded to, this does not 

mean that these points are accepted, and these other points may be addressed 

further at the Public Inquiry. 
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2.0 RESPONSES TO THE APPELLANT’S TOWN PLANNING PROOF OF EVIDENCE 

 

 Reason for refusal 1 
 

2.1 Paragraph 4.3 of Ms Cohen’s PoE references a number of matters in respect of 

the quality of the north-south route, as per paragraph 6.10 of my SoC. It is first 

clarified that paragraph 6.10 of my SoC is summarising matters detailed in full 

within Michael Doyle’s Urban Design SoC, as per paragraphs 6.8 and 6.17 of my 

SoC and confirmed by Michael Doyle at paragraph 4.2.1 of his rebuttal proof. I 

therefore rely on the detailed responses Michael Doyle has provided at 

paragraphs 4.2.1 – 4.2.6 of his rebuttal proof in this regard, which in summary 

fully refute Ms Cohen’s comments. The precise use of the word ‘strategic’ is 

first qualified, prior to a summary of the policy context being provided.  

 

2.2 Ms Cohen asserts at paragraph 4.5 of her PoE that the north-south route is 

“attractive, well-designed, clear and legible for both pedestrians and cyclists, 

in accordance with paragraph 92 of the revised NPPF”. Ms Cohen is not correct 

in this regard, as has been demonstrated in detail throughout the evidence of 

both Michael Doyle (including PoE section 3 and rebuttal proof sections 3.2 and 

5.2-5.4) from a design perspective, and Darren Cook (including PoE sections 4.3 

and 4.4 and rebuttal proof sections 2.1 and 2.3) in terms of transport related 

matters.  

 

2.3 Michael Doyle’s rebuttal proof, at paragraphs 4.2.7 to 4.2.9 also responds to 

matters raised at paragraph 4.7 of Ms Cohen’s PoE. Whilst acknowledging there 

are no specific references to a visual link or unbroken line of sight in the Local 

Plan policy, it is considered that maximum clarity about design expectations 

are more appropriately detailed within adopted guidance such as the RSAF, in 

line with the NPPF paragraphs 127-129.      

 

2.4 Paragraph 4.12 of Ms Cohen’s PoE references paragraph 6.14 of my SoC. Again, 

Michael Doyle has fully refuted the matters raised, at paragraphs 4.2.21 – 

4.2.23 of his rebuttal proof, in detailing that his evidence has demonstrated 

that a direct route is possible. Furthermore, reference back to the Appellant’s 
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DAS design principles amount to a design intention to position buildings to 

terminate sightlines. 

 

2.5 Whilst acknowledging Ms Cohen’s point at 4.16 that no permission is in place 

between Vastern Road and the station to confirm the appeal site as the 

narrowest section of the north-south route, there is nothing to suggest that the 

route would be narrower than proposed at the appeal site. This is owing to the 

CR11e policy and RSAF (paragraph 7.10) guidance. Moreover, whilst 

acknowledging that each application would be judged on its merits, allowing 

the proposed route would potentially undermine the Council’s ability to 

achieve the objectives on the neighbouring site. 

 

 Reason for refusal 2 

 

2.6 Paragraph 4.27 of Ms Cohen’s PoE claims that paragraph 6.28 of my SoC 

acknowledges that general massing concerns were only drawn out at a late 

stage; this fails to recognise the concerns detailed throughout pre-application 

discussions (as summarised at paragraph 6.27 of my SoC) and this matter being 

interlinked with Environment Agency and Ecology based concerns throughout 

the application stage. Accordingly, this is simply not correct.  

 

 Reason for refusal 3 

 

2.7 Ms Cohen’s PoE raises various matters at paragraph 4.40 in respect of housing 

land supply matters, linking back to section 3 of her evidence, leading to a 

conclusion that an alternative site cannot be identified as the alternative sites 

are relied upon to meet housing need. Section 2 of Mark Worringham’s Housing 

Land Supply rebuttal evidence responds in full to housing need matters, 

thereby resulting in the Appellant’s housing need assertions not being robust.  

 

2.8 It is noted that Ms Cohen’s PoE expands on this point at paragraphs 4.41 – 4.44, 

utilising scenarios provided in Mr Taylor’s Design PoE regarding the ‘loss’ of 

units required to address RBC / EA concerns. It is firstly welcomed that the 
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Appellant has demonstrated that the harm (solely in the context of reason for 

refusal 3) could indeed be avoided by setting the riverside buildings down, back 

or a combination of both, in order to comply with policy.  

 

2.9 Notwithstanding this, it is considered that the reduction in dwellings could be 

fewer than the numbers specified by the Appellant. It is reasonable to suggest 

that the changes to the layout/footprint at the riverside would result in a site-

wide re-appraisal of the footprint and massing of buildings, whereby the 

reduction in numbers could be fewer than in the scenarios given. The 

Appellant’s scenarios have assumed that there would be no other changes 

across the scheme. In practice, this would be unlikely to be the case. 

 

2.10 Furthermore, there is no acknowledgement in the scenarios presented as to 

whether the configuration of the remaining buildings could be altered to 

minimise any reduction in units. For example, it is noted that the currently 

proposed housing mix seeks 29% 1-bed units, which is significantly below the 

40% maximum 1-bed guide in policy CR6 (also noting the policy caveat that 

deviation from this percentage could be justified through viability 

considerations). Accordingly, it could be suggested that if the layout of the 

remaining buildings was altered (e.g. fewer 2-bed units and more 1-bed units) 

the overall reduction in units as a result of the changes could be less than that 

referenced by the Appellant. In short, the reduction in units could be 

minimised through a variety of factors, with the Appellant’s approach too 

simplistic in this regard. There is no evidence that other scenarios such as 

those referenced above have been considered by the Appellant and therefore it 

has not been evidenced that the options put forward are the only design 

solutions in this instance.  

 

2.11 Accordingly, it is not considered that the scenarios tabulated at paragraph 4.41 

of Ms Cohen’s PoE can be relied upon in practice. This duly means that Ms 

Cohen’s conclusions at paragraphs 4.43-4.44 regarding the ‘loss’ of housing 

delivery at the site, for the reasons above and in conjunction with the separate 

Housing Land Supply evidence of Mark Worringham, are not accepted. 
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Furthermore, for the avoidance of doubt, sections 4 of both Giles Sutton’s 

Ecology PoE and Ecology rebuttal proof have demonstrated that Ms Cohen is 

incorrect in her conclusion on the significance of the marginal vegetation.  

 

 Reason for refusal 5 

 

2.12 Paragraph 4.73 of Ms Cohen’s PoE introduces commentary outlining that were 

the Appellant minded to do so, they would be able to demolish the locally 

listed building through prior approval and without requiring planning consent 

for demolition. It is clarified that the Appellant had not previously referenced 

potentially seeking a separate prior approval application in its submissions. 

Moreover, at the time of writing, it is confirmed that no such prior approval 

application for demolition has been submitted to the Council for consideration. 

However in light of this commentary by the Appellant, the Council has 

subsequently taken steps to protect the building through an application for 

statutory listing by Historic England, and simultaneously the serving of a  

Building Preservation Notice. This is detailed within the Heritage rebuttal by 

Bruce Edgar.  

 

2.13 In terms of the re-use of the building, Ms Cohen concludes at paragraph 4.74 

(on the basis of Mr Taylor’s assertions) that this would not be practical. This is 

refuted by the Council, as firstly outlined within Chris Rumbold’s Surveyors 

PoE. In addition, within Chris Rumbold’s rebuttal proof more specific detail is 

provided, responding to each of Mr Taylor’s points. This includes additional 

technical guidance provided by the Council’s Building Control and Fire Safety 

Manager Siamack Rowaichci, rebutting the claim that it would not be 

structurally possible to retain the locally listed building.  

 

2.14 Furthermore, Ms Cohen is mistaken when stating at paragraph 4.74 that the 

retention of the building would not be appropriate in design and townscape 

terms, and at paragraph 4.77 that it would appear isolated. The PoE’s of both 

Michael Doyle (for example section 5.6) and Bruce Edgar (section 3) detail that 
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the locally listed building is capable of being retained and incorporated within 

a redevelopment scheme.  

 

2.15 At paragraph 4.79 of Ms Cohen’s PoE she considers “that a number of benefits 

offered by the appeal scheme would not have been possible with the retention 

of the locally listed building”. However, no qualification as to which benefits 

would not be possible are offered. As such, while the Appellant has stated that 

a number of benefits would not be possible, it remains unclear specifically 

which of the benefits identified by the Appellant would not have been possible 

to achieve had the proposals included the retention or part retention of the 

locally listed building.  
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3.0 UPDATED POSITION ON S106 LEGAL AGREEMENT  

 

3.1 Paragraphs 8.23 – 8.32 of my PoE summarised the Council’s position on the S106 

Legal Agreement at that point in time. As means of an update, subsequent to a 

series of virtual meetings and discussions between the parties, the Appellant 

submitted a further draft version of a legal agreement on 13th October 2021 

(after the appeal timetable deadline of 12th October 2021 for a final draft 

version).  

 

3.2 In the covering email as part of its submission of the further draft s106 on 13th 

October 2021, Emily Ford of Barton Willmore on behalf of the Appellant, 

specified:  

 

As the Inspector will note from the attached, there remains a couple of 
elements of disagreement between the Appellant and LPA. We are 
continuing to discuss these points and hope to resolve as many as 
possible prior to the Inquiry commencing.  

  
We will provide an update in due course on progress agreeing 
outstanding matters.  

 

3.3 Accordingly, at the time of writing, as per paragraph 8.31 of my PoE, the legal 

agreement remains unresolved.  

 

3.4 Noting that the Appellant has indicated (as quoted above) that discussions will 

continue on the unresolved matters, the Council again confirms a willingness to 

reasonably co-operate in discussions regarding this. Given this context, 

together with the comments included on the submitted draft document by the 

appellant, it is not considered appropriate to detail and respond to all of the 

outstanding matters at this time. Instead, pending the outcome of further 

discussions, the Council reserves its position to comment further on remaining 

outstanding matters in due course.  

 

3.5 Notwithstanding this, it is however noted at this juncture that there are 

presently a variety of unresolved issues, including transport, carbon offsetting 

and ecology matters. For example, the Council has concerns whether the 
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financial contributions specified within the draft by the Appellant, in relation 

to carbon offsetting and ecology matters, would comply with the Regulation 

122(2) of the Community Infrastructure Levy (CIL) Regulations 2010 (as 

amended) requirements. Accordingly, an addendum to the Council’s CIL 

Compliance Statement (submitted within the timetable deadline of 12th 

October 2021 and prior to the Council having sight of the Appellant’s submitted 

draft S106 Legal Agreement on 13th October 2021) may also be required, 

pending the outcome of future discussions between the parties.  
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4.0 CONCLUSION 

 

4.1 This rebuttal proof responds to elements within Ms Cohen’s PoE which relate to 

reasons for refusal 1, 2, 3 and 5. First, Michael Doyle’s separate rebuttal proof 

predominantly responds to matters in relation to reason for refusal 1, in 

particular detailing that the north-south link is strategic in nature and fully 

demonstrating the basis for this. Furthermore, Ms Cohen’s assertions relating to 

the requirement for a visual link are opined to be more appropriately detailed 

within adopted guidance such as the RSAF, in line with the NPPF paragraphs 

127-129. It has also been demonstrated that whilst noting that no permission is 

in place to the south of the site to confirm the appeal proposal as the 

narrowest section of the wider north-south route, given the policy and 

guidance context there is nothing to suggest that the neighbouring site would 

be narrower. Allowing the appeal proposal route would also potentially 

undermine the Council’s ability to achieve the objectives on the neighbouring 

site.    

 

4.2 In terms of reason for refusal 2, this rebuttal proof reaffirms that it is simply 

not correct for the Appellant to claim that general massing concerns were only 

drawn out at a late stage. This fails to recognise concerns detailed throughout 

pre-application discussions and the interlinked application stage concerns 

raised by the Environment Agency and RBC’s Ecology consultant.   

 

4.3 In the context of reason for refusal 3 this rebuttal proof demonstrates, amongst 

other matters, that the ‘loss’ of housing delivery at the site specified by the 

Appellant is not accepted. For example, it considered that the reduction in 

dwellings in order for the scheme to comply with policy could be fewer than 

the numbers specified by the Appellant, as the options put forward are not the 

only design solutions in this instance. The separate rebuttal evidence of Mark 

Worringham responds in full to related housing need matters linked to reason 

for refusal 3. Furthermore, Giles Sutton’s Ecology evidence demonstrates that 

Ms Cohen is incorrect in her conclusion on the significance of the marginal 

vegetation. 
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4.4 With regard to reason for refusal 5, the Council has made an application for 

statutory listing and served a Building Preservation Notice in light of the 

Appellant specifying for the first time the potential to submit a separate prior 

approval application for demolition of the currently local listed building. 

Furthermore, it has been shown that Ms Cohen’s assertions relating to the 

practicalities and there being a design basis which prevents the re-use of the 

building are mistaken, with detailed technical guidance for example rebutting 

the claim that it would not be structurally possible to retain the locally listed 

building.   

 

4.5 In terms of the S106 Legal Agreement, this remains unresolved at the time of 

writing. The Council will continue to reasonably co-operate with the Appellant 

in further discussing this, but notes that there are presently a variety of 

unresolved issues including transport, carbon offsetting and ecology matters. 

More specifically, it is for example noted that the Council has concerns as to 

whether the carbon offsetting and ecology contributions would presently 

comply with the CIL Regulations.  

 

 

  


